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MASS  TRANSIT  AND  SPECIAL  USE 
HIGHWAY  PROJECTS 
Notice  of  Proposed  Rule  Making 

The  Federal  Highway  Administration 
and  the  Urban  Mass  Transportation  Ad¬ 
ministration  are  considering  issuing 
regulations  to  implement  certain  pro¬ 
visions  of  title  23,  United  States  Code, 
which  permit  approval  of  mass  transit 
projects,  mass-transit-related  projects, 
and  special  use  highway  facilities.  The 
proposed  regulations  would  add  Part  810 
to  Chapter  I  of  title  23  of  the  Code  of 
Federal  Regulations.  Existing  regulations 
in  title  23,  CFR,  are  not  affected  by  these 
proposed  regulations. 

The  Federal-Aid  Highway  Act  of  1973 
(P.L.  93-87,  87  Stat.  250) ,  hereinafter  the 
1973  Highway  Act,  added  or  amended 
several  sections  of  title  23,  United  States 
Code,  which  allow  considerable  flexibility 
In  the  use  of  Federal-aid  highway  funds 
for  mass  transit  and  transit-related  fa¬ 
cilities  and  for  special  use  highways.  Sec¬ 
tion  142  of  title  23,  U.S.C.,  which  was 
amended  and  considerably  expanded  by 
section  121  of  the  1973  Highway  Act,  now 
allows  exclusive  and  preferential  bus- 
ways,  fringe  and  corridor  pariting  facul¬ 
ties,  and  other  highway-related  mass 
transit  faculties  to  be  approved  on  any 
Federal-aid  highway  system.  Prior  to  the 
1973  legislation,  these  fsu:Uities  were  only 
approvable  on  Federal-aid  systems  in 
urbanized  areas. 

In  addition,  23  U.S.C.  142  now  allows 
nonhighway  public  mass  transit  projects 
to  be  approved  as  a  part  of  the  Federal- 
aid  urban  system.  The  law  provides  two 
methods  for  approval  of  these  projects. 
Under  23  U.S.C.  142(c),  which  is  appU- 
cable  only  to  urbaniz^  areas  and  to 
monies  apportioned  for  the  Federal-aid 
urban  system  in  fiscal  years  1974  and 
1975,  responsible  local  officials  can  deter¬ 
mine  that  their  needs  require  mass  tran¬ 
sit  projects  in  lieu  of  highway  projects 
which  would  be  assisted  by  F^eral-ald 
urban  syst^  monies,  and  general  funds 
of  the  Treasxiry  can  be  made  available 
to  pay  the  Federal  share  of  these  proj¬ 
ects,  with  the  State’s  mban  system  ap¬ 
portionment  being  reduced  by  the 
amount  of  general  funds  obligated  on 
transit  projects.  Under  23  U.S.C.  142(a) 
(2),  Highway  Trust  Fund  monies  appor¬ 
tioned  for  the  Federal-aid  urban  system 
can  be  used  for  nonhighway  public  tran¬ 
sit  projects.  These  monies  may  be  ^lsed 
for  bus  projects  beginning  with  fiscal 
year  1975  and  for  raU  projects  beginning 
with  fiscal  year  1976. 

Section  142  of  title  23  U.S.C.  also  aUows 
exclusive  or  preferential  bus,  truck,  and 
emergency  vehicle  lanes  or  routes  to  be 
approved  on  the  Federal-aid  Interstate 
System,  and  exempts  these  special  use 
lanes  and  routes  from  the  requirement 
that  Interstate  highways  be  at  least  four 
lanes  In  width.  The  section  also  allows  the 
Federal  Highway  Administrator  to  au¬ 
thorize  States  to  make  available  Federal- 


aid  highway  rights-of-way  without 
charge  to  publicly  owned  mass  transit 
authorities  for  mass  transit  facilities. 

These  proposed  regulations  Implement 
the  provisions  of  23  UH.C.  142  and  of 
two  related  sections  of  the  same  title. 
Under  23  U.S.C.  149,  which  as  added 
by  section  142  of  the  1973  Highway  Act, 
exclusive  or  preferential  truck  lanes  may 
be  approved  on  any  Federal-aid  highway 
system.  Under  23  UJ3.C.  137,  which  was 
not  amended  by  the  1973  Highway  Act, 
fringe  and  corridor  parking  facilities 
can  be  approved  on  the  Federal-aid 
urban  system.  Because  of  the  relation¬ 
ship  between  these  sections  and  23  U.S.C. 
142,  it  was  decided  that  the  three  sec¬ 
tions  could  properly  be  implemented  by 
one  set  of  regulations. 

A  detailed  explanation  of  the  techni¬ 
cal  provisions  of  the  proposed  regula¬ 
tions  follows: 

Part  810,  Subpart  A 

Subpart  A  provides  that  terms  used 
in  these  regulations  have  the  same 
meaning  as  in  title  23,  United  States 
Code,  unless  otherwise  defined.  Addi¬ 
tional  essential  terms  used  in  this  Part 
are  defined. 

“Responsible  local  officials, “  who  se¬ 
lect  Federal-aid  mhan  system  projects, 
including  nonhighway  public  mass  tran¬ 
sit  projects,  are  defined  in  two  slightly 
varied  ways,  depending  on  the  size  of 
the  area  involved.  In  areas  under  50,000 
population,  the  term  means  the  principal 
elected  officials  of  general  purpose  local 
governments.  In  urbanized  areas,  the 
term  means  the  principal  elected  officials 
of  general  purpose  local  governments 
acting  through  the  areawide  transpor¬ 
tation  planning  agency  designated  by 
the  Governor  as  responsible  for  carry¬ 
ing  out  the  provisions  of  23  U.S.C.  134. 
This  definition  means  that  in  urbanized 
area  actions  or  decisions  of  local  offi¬ 
cials  must  be  presented  to  and  endorsed 
by  the  areawide  planning  agency.  It 
should  be  noted  that  title  23  UH.C.,  uses 
the  terms  “responsible  local  officials” 
and  “apiu'c^uiate  local  officials”  in  a 
number  of  sections.  While  these  terms 
are  not  necessarily  sjmonymous,  we  can 
foresee  no  situation  where  “appropriate 
local  officials”  and  “responsible  local  offi¬ 
cials”  would  not  be  the  same  parties. 

The  statutory  provisions  which  these 
proposed  regulations  Implement  contain 
several  references  to  special  use  high¬ 
way  facilities:  Under  23  U.S.C.  142(b), 
exclusive  bus,  truck,  and  emergency  ve¬ 
hicle  routes  or  lanes  can  be  approv^  on 
the  Interstate  System;  imder  23  U.S.C. 
142(a)(1),  exclusive  or  preferential  bus 
lanes  can  be  approved  on  any  Federal- 
aid  highway  system;  imder  23  Uj3.C.  149, 
exclusive  or  preferential  truck  lanes  can 
be  approved  on  any  Federal-aid  highway 
system.  We  have  combined  these  terms 
and  defined  “exclusive  or  preferential 
bus,  truck,  or  emergency  vehicle  lane(s)  ” 
to  mean  one  or  more  lanes  of  a  highway 
facility,  or  an  entire  highway  facility, 
which  is  reserved  at  all  times  or  at  regu¬ 
larly  scheduled  times,  for  exclusive  or 
preferential  use  by  buses,  or  trucks,  or 
emergency  vehicles  or  any  combination 
of  these.  This  definition  is  designed  to 


give  local  authorities  considerable  flexi¬ 
bility  in  accommodating  the  special 
needs  of  certain  kinds  of  traffic. 

Another  important  definition  in  these 
regulations  is  “nonhighway  public  mass 
transit  project.”  These  projects  may  be 
iq^iroved  as  urban  system  projects  under 
Subpart  D  of  these  regrulations.  The  term 
Is  defined  as  meaning  any  imdertaMng 
to  develop  or  Improve  a  mass  transit  fa¬ 
cility,  and  any  phase  in  the  development 
or  lmprov«nent  of  such  a  facility.  Al¬ 
though  the  statute  only  directly  refers 
to  purchase  ot  passenger  equipment  and 
to  construction  or  improvement  of  fixed 
rail  facilities,  the  legislative  Intent  was 
also  to  provide  support  facilities  and 
equipment.  Consequently,  the  definition 
provides  for  acquisition  of  support  facili¬ 
ties  and  equipment,  e.g.,  bus  shelters  and 
garages,  provided  they  are  part  of  a 
planned  transit  development  program 
cont«nplating  the  purchase  of  buses,  or 
other  passenger  rolling  stock,  or  the  con¬ 
struction  of  fixed  rail  facilities.  It  would 
not  be  necessary,  however,  that  all  proj¬ 
ects  included  in  the  program  necessarily 
be  funded  under  the  provisions  of  these 
prcHiosed  regulations.  Further,  so-called 
“people-movers”  or  personal  rapld- 
transit-type  projects  are  “nonhighway 
puldic  mass  transportation  projects.” 
Projects  imder  this  definition,  although 
approvable  as  urban  system  projects,  do 
not  have  to  be  located  on  a  Federal-aid 
highway,  ejr.,  a  bus  acquired  pursuant  to 
these  provisions  would  not  be  restricted 
to  operatkm  on  a  route  on  the  Federal- 
aid  urban  system.  Phases  of  development, 
such  as  plan  refinement,  preli^nary 
engineering,  design,  and  right-of-way 
acquisition  for  a  mass  transit  facility  are 
within  the  purview  of  the  definition. 

These  prcKxised  regulations  define  the 
term  “hl^way  traffic  control  devices,” 
which  are  eligible  for  funding  on  any 
Federal-aid  system,  as  that  term  is  de¬ 
fined  in  the  Manual  on  Uniform  Traffic 
Control  Devices.  That  definition  Includes, 
but  is  not  limited  to,  the  actual  display 
V>paratus  on  the  highway,  the  surveil¬ 
lance  component  to  detect  and  measure 
traffic  flow  characteristics,  the  sui>ervl- 
sory  control  component  at  a  remote  loca¬ 
tion  or  in  authorized  vehicles,  the  logic  or 
software  for  data  analysis  and  decision 
making,  and  the  communications  com¬ 
ponent  which  usually  consists  of  inter¬ 
face  units  and  transmission  links. 

Subpart  A  also  discusses  the  planning 
requirements  for  projects  authorized  by 
the  statutory  provisions  implemented  in 
these  proposed  regulations.  The  planning 
requirements  of  23  UJ3.C.  134  are  appli¬ 
cable  to  projects  in  urbanized  areas. 
Further,  pursuant  to  the  statutory  re¬ 
quirement  of  23  U.S.C.  142(d),  the  regu¬ 
lations  require  that  routes  and  schedules 
on  public  mass  transportation  systems  in 
urbanized  areas  shall  be  based  on  the 
23  UJS.C.  134  planning  process  when  the 
routes  or  schedules  are  established  or 
significantly  altered  as  a  result  of  Fed¬ 
eral-aid  assistance  received  under  23 
VM.C.  137  or  142. 

Part  810,  Subpart  B 

The  proposed  Subpart  B  cMitalns 
regulations  to  implement  23  U.S.C.  137, 
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142(a)  (1).  142(b),  and  149,  which  allow 
approval  of  various  highway  public  mass 
transit  Improvements  and  special  use 
highway  facilities.  Eligible  projects  in¬ 
clude  highway  trafDc  control  devices,  bus 
passenger  loading  areas  and  facilities, 
and  fringe  and  transportation  corridor 
parking  facilities.  Exclusive  or  prefer¬ 
ential  bus,  truck,  or  emergency  vehicle 
lanes  are  also  eligible  projects  \mder  this 
Subpart,  except  that  lanes  that  are  to 
be  exclusive  or  preferential  only  for 
emergency  vehicles  can  only  be  approved 
on  the  Interstate  System.  This  is  because 
23  U.S.C.  142(b),  which  authorizes  ex¬ 
clusive  or  preferential  emergency  vehicle 
lanes,  is  limited  to  the  Interstate  System. 
On  other  Federal-aid  systems,  emer¬ 
gency  vehicles  could  be  given  preferen¬ 
tial  treatment  along  with  trucks  or  buses 
cm:  both.  Projects  approved  under  this 
Subpart  must  be  on  or  adjacent  to  a 
Federal-aid  highway. 

By  virtue  of  23  U.S.C.  137,  certain  spe¬ 
cial  requirements  attach  to  fringe  and 
transportation  corridor  parking  facilities 
approved  under  this  Subpart.  These  are 
detailed  in  §  810.104  of  the  proposed 
regulations. 

Part  810,  Svbpart  C 

Subpart  C  of  these  proposed  regula¬ 
tions  Implements  23  n.S.C.  142(g) ,  which 
permits  the  Federal  Highway  Adminis¬ 
trator  to  authorize  States  to  make  avail¬ 
able,  without  charge,  to  pubUcly  owned 
mass  transit  authorities,  highway  rights- 
of-way  for  rail  or  nonhighway  public 
mass  transit  facilities. 

The  prcgxMed  regulations  in  this  Sub¬ 
part  are  applicable  to  the  rights-of-way 
of  all  Federal-aid  highways  \^ch  have 
received  or  will  receive  Federal-aid  as¬ 
sistance.  Thus,  if  the  right-of-way  itself 
were  acquired  without  Federal  financial 
assistance,  but  Federal  ftmds  participated 
in  other  phases  of  the  highway’s  devel¬ 
opment,  these  proposed  regulations  are 
applicable.  On  the  other  hand,  these 
relations  are  not  applicable  to  a  high¬ 
way  which  has  never  received  Federal 
financial  assistance  and  has  merely  been 
designated  a  part  of  a  Federal-aid  high¬ 
way  system. 

The  regulations  in  this  Subpart  are 
concerned  with  the  making  available, 
without  charge,  of  existing  rights-of-way 
for  utilization  by  mass  transit  facilities. 
They  do  not  authorize  acquisition  of 
right-of-way  for  these  purposes.  How¬ 
ever,  under  the  provisions  of  Subparts  B 
and  D  of  these  proposed  regulations,  ac¬ 
quisition  of  right-of-way  necessary  for 
transit,  transit  related  and  highway  pub¬ 
lic  transportation  facilities  is  authorized. 
Rights-of-way  made  available  under 
Subpart  C  may  be  used  in  combination 
with  right-of-way  available  imder  Sub¬ 
parts  B  and  D.  Fm:  example,  if  a  proposed 
mass  transit  facility  would  require  100 
square  feet,  and  half  of  that  were  made 
available  from  existing  right-of-way 
under  the  provisions  of  Subpart  C,  t]^ 
remainder  would  be  eligible  for  acmiisi- 
tlon  tmder  Subpart  B  or  D. 

The  proposed  regulations  provide  that 
a  publicly  owned  mass  transit  authority 
which  wishes  to  use  existing  Federal-aid 


highway  rlidit-of-way  for  a  mass  transit 
facility  shall  c^ply  to  the  State  highway 
dQ}artment.  Hie  State  highway  depart¬ 
ment,  after  reviewing  this  application, 
may  request  the  Federal  Highway  Ad¬ 
ministration  to  authorize  it  to  make  the 
necessary  land  available  to  the  transit 
authority.  The  decision  of  whether  or  not 
to  make  this  request  is  in  the  discretion 
of  the  State  highway  department.  A  re¬ 
quest  must  be  accompanied  by  evidence 
that  the  proposed  use  will  not  impair  fu¬ 
ture  highway  improvements  or  the  safety 
of  highway  users. 

The  Federal  Highway  Administrator 
may  authorize  the  State  to  make  the  re¬ 
quested  land  available  to  the  mass  transit 
authority  if  he  is  satisfied  that  the  pub¬ 
lic  interest  will  be  served  thereby  and 
that  the  proposed  use  will  not  impair  fu¬ 
ture  highway  improvements  or  the  safety 
of  highway  users,  and  that  the  request  is 
in  accord  with  a  continuing  comprehen¬ 
sive  planning  process  under  23  U.S.C.  134. 
Upon  receiving  this  authorization,  the 
State  shall  enter  into  a  v^tten  agree¬ 
ment  with  the  mass  transit  authority  re¬ 
lating  to  the  use  and  occupancy  of  the 
land.  The  regiilatlons  do  not  specify  the 
tsrpe  of  conveyance,  l.e.,  license,  covenant 
or  other  particular  instrument,  to  be  ex¬ 
ecuted  by  State  and  local  officials.  This 
will  allow  the  greatest  possible  flexibility 
for  those  officials  to  take  into  account 
such  other  considerations  as  the  type  of 
ownership  which  the  State  has  in  the 
right-of-way,  and  applicable  State  laws, 
including  the  tort  liability  of  owners  and 
occupants.  In  general,  the  rights  con¬ 
veyed  should  be  limited  to  the  rights  and 
land  necessary  for  the  proposed  project. 
The  agreement  shall  be  aimroved  by  the 
AdmlnlstratcM*  and  shall  contain  certain 
essential  conditions  detailed  in  the  regu¬ 
lations.  The  land  shall  be  made  available 
without  charge  to  the  mass  transit  au¬ 
thority,  except  that  the  authority  shall 
bear  any  incidental  costs  of  the  delivery 
of  use  and  occupancy. 

Part  810,  Subparx  D 

Subpart  D  of  these  proposed  regula¬ 
tions  implement  23  US.C.  142(a)  (2)  and 
(c),  which  authorize  iq}proval  of  non¬ 
highway  public  mass  transit  projects  as 
or  in  lieu  of  Federal-aid  urban  system 
projects.  Although  the  two  statutory  pro¬ 
visions  differ  somewhat  in  terms  of  eligi¬ 
ble  areas,  sources  of  funding,  and  timing 
of  eligibility,  there  are  few  real  distinc¬ 
tions  between  the  two  sections.  Accord¬ 
ingly,  this  Subpart  Implements  both  and 
minimizes  the  differences  between  them. 

Under  the  regulations,  nonhighway 
public  mass  transit  projects  may  now  be 
{q>proved  as  urban  system  projects,  with 
the  single  exception  that  projects  involv¬ 
ing  the  construction  of  fixed  rail  facili¬ 
ties  (including  the  purchase  of  rolling 
stock  for  fixed  rail)  may  be  approved 
only  in  urbanized  areas  imtil  January  1, 
1975.  This  distinction  is  made  because  the 
provisions  of  23  U.S.C.  142(c)  authorize 
approval  of  fixed  rail  projects  in  lieu 
of  urban  system  highway  projects  which 
would  be  financed  with  urban  system 
funds  apportioned  for  fiscal  years  1974 


and  1975.  However,  the  provisions  of  23 
U.S.C.  142(a)(2)  do  not  authorize  ap¬ 
proval  of  fixed  rail  projects  as  regular 
urban  system  projects  until  fiscal  year 
1976.  While  the  provisions  of  23  U.S.C. 
142(a)(2)  are  applicable  in  all  mban 
areas,  the  provisions  of  23  U.S.C.  142(c) 
are  only  applicable  in  vurbanized  areas. 
Therefore,  fixed  rail  projects  are  eligible 
for  approval  only  in  urbanized  areas 
under  23  U.S.C.  142(c) ,  until  the  rail  pro¬ 
visions  of  23  U.S.C.  142(a)(2)  come  into 
effect.  This  occme  on  January  1,  1975, 
when  the  urban  system  apportionments 
for  fiscal  year  1976  become  available  for 
obligation. 

The  regulations  require  that  a  pro-' 
r>osed  urban  system  nonhighway  public 
mass  transit  project  must  be  Included  in 
a  program  of  projects  approved  imder 
the  provisions  of  23  U.S.C.  105.  That  pro¬ 
vision  of  law  requires  the  State  highway 
department  to  submit  a  program  of  pro¬ 
posed  projects  for  utilization  of  Federal- 
aid  highway  monies  apportioned  to  the 
State  for  each  fiscal  year.  With  respect 
to  programs  of  projects  for  the  Federal- 
aid  urban  system,  the  law  requires  that 
the  projects  be  selected  by  responsible 
local  officials,  with  the  cimcurrence  of 
the  State  highway  department  and,  in 
urbanized  areas,  in  accordance  with  the 
23  U.S.C.  134  planning  process.  By  re¬ 
quiring  Inclusion  of  the  pr(^x)sed  transit 
project  in  an  approved  program  of  proj¬ 
ects,  the  regulations  insure  that  the 
projects  will  have  been  sdected  by  re¬ 
sponsible  local  officials  in  accordance 
with  appropriate  planning  requirements. 
This  provision  also  acccHnpllshes  the 
statutory  requirements  of  23  U.S.C.  142 
(c) ,  which  requires  that  resp<msible  local 
officials  determine  that  their  needs  re¬ 
quire  a  mass  transit  project  and  that  the 
project  be  in  accord  with  and  entitled  to 
priority  under  the  23  U.S.C.  134  planning 
process. 

Under  the  proposed  regulations,  the 
actual  applicatt<m  for  an  urban  system 
transit  project  may  be  developed  by  the 
Oovemor  or  by  any  person  or  entity  au¬ 
thorized  by  State  or  local  law  to  plan, 
organize,  operate,  manage  or  otherwise 
provide  mass  transpmtation  services  in 
and  for  the  urban  area.  This  application, 
which  constitutes  the  submission  of 
plans,  specificatkms,  and  estimates  for 
the  proposed  project,  miist  meet  the  re- 
qffirements  established  by  the  Urban 
Mass  Transportation  Administration’s 
Ebctemal  Operating  Manual  for  a  cacdtal 
or  technical  studies  grant,  as  appropriate. 
The  application  must  also  contain  an 
assiurmce  that  the  proposed  project  will 
be  fully  utihaed  by  the  public  mass 
tran^rtatkm  si^tem  of  the  urban  area. 
The  application  is  forwarded  to  the  State 
highway  department,  which  submits  the 
application  to  the  Federal  Highway  Ad¬ 
ministrator,  provided  that  it  concurs  in 
the  full  utilization  assurance  and  en¬ 
dorses  the  proposed  project. 

There  was  considerable  discussion  as 
to  who  should  submit  and  be  the  con¬ 
tracting  party  with  respect  to,  urban 
s3rstem  mass  transit  projects.  Under  23 
U.S.C.  110  and  other  basic  provisions  of 
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title  23,  United  States  Code,  it  is  the 
State  highway  department  which  de- 
velOF>s  and  submits  the  plans,  specifica¬ 
tions  and  estimates  for  proposed  high¬ 
way  projects  and  which  contracts  with 
the  Federal  Government  for  project  im¬ 
plementation.  However,  agencies  other 
ttian  State  highway  departments  may  be 
authorized  under  State  and  local  law  as 
responsible  for  transit.  Under  23  U.S.C. 
142(e)  (2),  urban  system  transit  projects 
approved  imder  23  U.S.C.  142(a)  (2)  are 
subject  to  the  provisions  of  title  23 
U.S.C.,  except  to  the  extent  they  are 
deemed  inconsistent. 

The  Department  believes  that  those 
provisions  of  title  23  which  make  the 
State  highway  department  the  sole 
eligible  recipient  of  Federal-aid  high¬ 
way  fimds  are  inconsistent  with  the  pro¬ 
visions  allowing  fimding  of  urban 
system  mass  transit  projects.  For  these 
reasons,  we  have  structured  these  regu¬ 
lations  so  as  to  maximize  flexibility 
while  assuring  that  those  persons  or 
entities  with  the  necessary  authority  or 
expertise  will  be  eligible  to  develop  mass 
transit  projects. 

llie  State  highway  department,  be¬ 
cause  of  its  overall  responsibility  for  the 
Feder£d-ald  urban  system,  has  the  spe¬ 
cific  responsibility  of  submitting  the  pro¬ 
posed  project.  This  is  the  case  whether 
or  not  it  developed  the  application  and 
whether  or  not  it  will  be  the  recipient 
of  the  financial  assistance  to  be  provided. 
Nothing  in  these  proposed  regulations  is 
intended  to  preclude  a  State  highway  de¬ 
partment  from  acting  in  either  capacity. 

The  regulations  provide  tiiat  the  ap¬ 
plication  for  a  proposed  urban  system 
transit  project  is  to  be  submitted  to  the 
Federal  Highway  Administrator.  Ac- 
tutdly,  following  normal  FHWA  dele- 
gatimis  of  authority,  the  application  will 
be  submitted  to  the  PliwA  Division 
Engineer,  but  the  regulations  do  not  re- 
fiect  this  level  of  delegation.  FHWA  will 
determine  whether  sufficient  Federal- 
aid  urban  system  funds  have  been  re¬ 
served  to  finance  the  Federal  share  of 
the  proposed  project.  If  sufficient  fimds 
were  not  reserved  at  the  programming 
stage,  the  necessary  funds  will  be  re¬ 
served  upon  request  by  the  State  high¬ 
way  department.  This  determination  of 
fund  availability  is  necessary  whether 
the  proposed  project  is  being  advanced 
under  23  U.S.C.  142(a)  (2) ;  piusuant  to 
which  Highway  Trust  Fund  monies  may 
be  obligated,  or  23  U.S.C.  142(c),  pur¬ 
suant  to  which  general  fund  monies  may 
be  obligated.  If  the  project  is  financed 
with  general  funds,  the  State’s  urban 
system  £q>portionment  must  be  reduced 
by  an  equivalent  amoimt.  The  particu¬ 
lar  source  of  funding  for  a  specific  proj¬ 
ect  is  a  matter  of  Federal-level  book¬ 
keeping  which  has  no  impact  on  the 
recipient. 

FHWA  forwards  the  urban  system 
transit  application  to  UMTA  with  the 
determination  of  fund  availability.  The 
monies  for  the  proposed  project  remain 
reserved  until  UMTA  notifies  FHWA 
that  the  proposed  project  has  been  dis¬ 


approved,  or  until  the  State  highway 
department  withdraws  the  project. 

UMTA  will  review  each  amilication 
for  a  proposed  urban  system  transit  proj¬ 
ect  to  be  sure  that  sufficient  urban  system 
funds  have  been  reserved  and  that  the 
assurance  of  full  utilization  is  satisfac¬ 
tory.  Proposed  projects  will  be  approved 
in  accordance  with  the  provisions  of  the 
UMTA  External  Operating  Manual. 
Approval  of  the  project  by  the  Urban 
Mass  Transportation  Administrator  ob¬ 
ligates  the  United  States  to  pay  its  pro¬ 
portional  share  of  the  project’s  cost.  This 
proportional  share  is  the  same  as  for 
urban  system  highway  projects;  cur¬ 
rently,  that  share  is  fixed  at  70  percent. 

Upon  approval  of  the  project,  UMTA 
shall  execute  a  grant  contract  covering 
implementation  of  the  project  with  the 
Governor  or  with  any  person  or  entity 
which  is  designated  by  the  Governor  and 
which  is  authorized  by  State  or  local  law 
to  plan,  organize,  operate,  manage,  or 
otherwise  provide  mass  transportation 
service  in  or  for  the  urban  area.  As  noted 
above,  the  question  of  who  is  to  be  the 
contracting  party  and  the  recipient  of 
the  financial  assistance  provided  under 
this  Subpart  was  a  major  one  in  the  de¬ 
velopment  of  these  regulations.  We  de¬ 
cided.  consistent  with  our  comments 
above,  that  the  Governor  is  in  the  best 
position  within  the  State  to  determine 
which  person  or  entity  with  the  neces¬ 
sary  legal  authority  can  best  implement 
the  project  and  undertake  the  necessary 
contractual  responsibilities  and  guaran¬ 
tees.  Therefore,  the  regulations  allow  the 
Governor  or  any  properly  authorized 
person  or  entity  he  may  designate  to  be 
the  contracting  party  for  urban  system 
nonhighway  public  mass  transit  projects 
approved  under  this  Subpart. 

Inquiries,  comments,  ^ews,  and  argu¬ 
ments  on  these  proposed  regulations  may 
be  submitted  to  the  Federal  Highway 
Administration,  DOT  512,  Room  4226, 
Docket  No.  74-7,  400  7th  Street  SW., 
Washington,  D.C.  20590.  All  written  com¬ 
munications  received  on  or  before  Oc¬ 
tober  1,  1974,  will  be  considered  before 
final  action  is  taken  on  this  proposal. 
Copies  of  all  written  communications  re¬ 
ceived  will  be  available  for  examination 
during  normal  business  hours  at  the  fore¬ 
going  address. 

'These  amendments  to  Title  23,  Code 
of  Federal  Regulations,  are  proposed  un¬ 
der  the  authority  of  23  U.S.C.  137,  142, 
149,  and  315,  and  the  delegation  of  au¬ 
thority  by  the  Secretary  of  Transporta¬ 
tion  at  49  CFR  1.48(b)  and  1.50(f). 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Chapter  1  of  title  23 
of  the  Code  of  Federal  Regulations  by 
adding  a  new  Part  810  as  set  forth  be¬ 
low. 

Issued  on  August  30, 1974. 

Norbert  T.  Tiehamn, 
Federal  Highway  Administrator. 

'  J.  E.  Hirten, 
Devuty  Urban  Mass 
Transportation  Administrator. 
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Subpart  A — General 
§  810.2  Purpose. 

The  purpose  of  the  regulations  in  this 
Subpart  is  to  implement  sections  137, 142, 
and  149  of  title  23  of  the  United  States 
Code.  Sections  137  and  142  relate  gener¬ 
ally  to  the  use  of  Federal-aid  highway 
funds  for  various  types  of  public  trans¬ 
portation  projects;  section  149  permits 
the  Secretary  to  approve  as  a  project  on 
any  Federal-aid  system  the  construction 
of  exclusive  or  preferential  truck  lines. 

§  810.4  Definitions. 

(a)  Except  as  otherwise  provided, 
terms  defined  in  23  U.S.C.  101(a)  are 
used  in  this  Subpart  as  so  defined. 

(b)  The  following  terms,  where  used 
in  the  regulations  in  this  Subpart,  have 
the  following  meaning — 

“Responsible  local  officials"  means — 

(1)  In  areas  under  50,000  population, 
principal  elected  officials  of  general  pur¬ 
pose  local  governments;  or 

(2)  In  urbanized  areas,  principal 
elected  officials  of  general  purpose  local 
governments  (and  until  January  2,  1975, 
the  Commissioner  of  the  District  of 
Columbia) .  acting  through  the  areawide 
transportation  planning  agency  des¬ 
ignated  by  the  Governor. 

“Bus  passenger  loading  areas  and 
facilities  (including  shelters) "  means 
areas  and  facilities  located  at  or  near 
passenger  loading  points  for  the  safety, 
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protection,  comfort,  ot  convenience  of 
bus  passengers.  The  term  “areas  and 
faciliUes”  Includes  access  roads,  build¬ 
ings,  structures,  equipment,  improve¬ 
ments,  and  Interests  in  land. 

“Exclusive  or  preferential  bus,  truck, 
or  emergency  vehicle  lanc(s)  “  means  one 
or  more  lanes  of  a  highway  facility  or  an 
entire  highway  facility  where  buses, 
trucks,  emergency  vehicles,  or  any  com¬ 
bination  thereof,  are  given,  at  all  times 
or  at  any  regularly  scheduled  times,  a 
priority  or  preference  over  some  or  all 
other  vehicles  moving  in  the  general 
stream  of  mixed  highway  traffic. 

“Fringe  and  transportation  corridor 
parking  facilities”  means  those  facilities 
located  in  fringe  areas  which  are  in¬ 
tended  to  be  used  for  the  temporary  stor¬ 
age  of  vehicles  and  which  are  located  and 
designed  so  as  to  facilitate  the  safe  and 
convenient  transfer  of  persons  traveling 
in  such  vehicles  to  and  from  existing  or 
planned  public  transportation  facilities. 
The  term  “parking  facilities”  includes 
access  roads,  buildings,  structures,  equip¬ 
ment,  improvements,  and  Interests  in 
land. 

“Fringe  areas”  means  those  areas  out¬ 
side  the  central  business  district  of  an 
iirban  area. 

"Highway  traffic  control  devices” 
means  traffic  control  devices  as  defined 
by  the  currently  approved  Manual  on 
Uniform  Traffic  Control  Devices. 

“Nonhighway  public  mass  transit  proj¬ 
ect”  means  any  undertaking  to  develop  or 
improve  public  mass  transit  facilities  or 
equipment.  A  project  must  be  Included  In 
and  related  to  a  program  for  the  develop¬ 
ment  or  improvement  of  an  urban  public 
mass  transit  which  Includes  either  the 
construction  of  fixed  rail  facilities,  or  the 
pmrhase  of  passenger  equipment,  or 
both.  Passenger  equipment  Includes 
buses,  fixed  rail  rolling  stock  and  other 
transportation  equipment. 

§  810.6  Planning  recpiirenients  for  proj¬ 
ects  authorized  by  23  U.S.C.  137, 142, 
or  149. 

(a)  Programs  for  projects  in  an  urban¬ 
ized  area  may  not  be  approved  by  the 
Federal  Highway  Administrator  and  the 
Urban  Mass  Transportation  Administra¬ 
tor  imless  they  find  that  such  projects 
are  based  on  a  continuing  comprehensive 
transportation  planning  process,  carried 
on  in  accordance  with  23  U.S.C.  134. 

(b)  Routes  and  schedules  on  public 
mass  transportation  ssrstems  In  urban¬ 
ized  areas  which  receive  Federal-aid  as¬ 
sistance  under  23  U.S.C.  137  or  142,  which 
are  established  or  significantly  altered 
as  the  result  of  receiving  this  assistance, 
shall  be  based  upon  a  continuing  com- 
pr^ensive  transportation  planning 
process  carried  on  hi  accordance  with  23 
U.S.C.  134. 

Subpart  B — Highway  Public  Transporta¬ 
tion  Projects  and  Special  Use  Highvray 
Facilities 

§  810.100  Purpose. 

The  purpose  of  the  regulations  in  this 
Subpart  Is  to  Implement  23  U.S.C.  137, 
142(a)  (1) ,  142(b) ,  and  149  which  by  dele¬ 
gation  of  the  Secretary  allow  the  Fed¬ 


eral  Highway  Administrator  to  approve 
various  highway  public  mass  transpor¬ 
tation  improvements  and  special  use 
highway  facilities  as  Federal-aid  high¬ 
way  projects.. 

§  810.102  Eligible  projects. 

Projects  may  be  approved  by  the  Fed¬ 
eral  Highway  Administrator  under  this 
Subpart,  on  all  Federal-aid  systems, 
which  encourage  the  development,  im¬ 
provement,  and  use  of  public  mass  trans¬ 
portation  systems  operating  motor 
vehicles  (other  than  on  rail)  so  as  to  in¬ 
crease  the  traffic  capacity  of  the  Federal- 
aid  systems  for  the  movement  of  persons. 
Eligible  projects  include — 

(a)  Exclusive  or  preferential  bus,  truck, 
or  emergency  vehicle  lanes,  except  that 
exclusive  or  preferential  lanes  only  for 
emergency  vehicles  can  be  approved  only 
on  the  Federal-aid  Interstate  System; 

(b)  Highway  traffic  control  devices;. 

(c)  Bus  passenger  loading  areas  and 
facilities  (Including  shelters)  that  are 
on  or  serve  a  Federal-aid  ssrstem;  and 

(d)  Fringe  and  transportation  corri¬ 
dor  parking  facilities  to  serve  bus  and 
other  public  mass  transportation  pas¬ 
sengers. 

§  810.104  Applicability  of  other  provi¬ 
sions. 

(a)  Projects  authorized  under  section 
810.102  of  this  Subpart  shall  be  deemed 
to  be  a  highway  project  for  all  purposes 
of  title  23,  UniW  States  Ck>de,  and  shall 
be  subject  to  all  regulations  of  title  23, 
Code  of  Federal  Regulations. 

(b)  Projects  approved  imder  this  Sub¬ 
part  on  the  Federal-aid  Interstate  Sys¬ 
tem  for  exclusive  or  preferential  bus, 
truck  and  emergency  vehicle  lanes  are 
excepted  from  the  minlmiun  four-lane 
requirement  of  23  UB.C.  109(b). 

(c>  The  Federtd  proportional  share  of 
a  project  approved  imder  this  Subpart 
shall  be  the  same  as  that  provided  in  23 
U.S.C.  120(a)  for  any  other  project  on 
the  Federal-aid  system  on  which  the 
project  Is  located. 

(d)  Projects  authorized  under  this 
Subpart  will  be  approved  cmly  if  the  State 
has  provided  the  Federal  Highway  Ad¬ 
ministrator  with  a  satisfactory  assurance 
that  the  proposed  project  will  be  fully 
utilized  by  the  public  mass  transporta¬ 
tion  system,  with  a  discussion  of  the 
relevant  Information  provided  by  local 
transit  operating  officials  and  other  bases 
of  that  assurance. 

§  810.106  Approval  of  fringe  and  trans-. 
portation  corridor  parking  facilities. 

(a)  In  approving  fringe  and  transpor¬ 
tation  corridor  parking  facilities,  the 
Federal  Highway  Administrator — 

(1)  Shall  make  a  determination  that 
the  proposed  parking  facility  is  located 
In  a  fringe  area. 

(2)  Shall  require  that  the  parking  fa¬ 
cility  be  located  and  designed  In  con¬ 
junction  with  existing  or  planned  public 
transportation  facilities; 

(3)  May  approve  acquisition  of  land 
proximate  to  the  right-of-way  of  the 
Federal-aid  highway; 

(4)  May  approve  construction  of  pub¬ 
licly  owned  parking  facilities  on  land  ac¬ 


quired  imder  paragraph  (a)  (3)  of  this 
section  or  within  the  Federal-aid  high¬ 
way  right-of-way,  including  the  use  of 
the  airspace  above  and  below  the  estab¬ 
lished  gradeline  of  the  highway  pave¬ 
ment;  and 

(5)  May  permit  the  charging  of  fees 
for  the  use  of  the  facility,  except  that  th.i 
rate  of  the  fee  shall  not  be  in  excess  of 
that  required  for  maintenance  and  op¬ 
eration  (including  compensation  to  any 
person  for  operating  such  facility),  and 
for-  the  retirement  of  the  principal  of 
municipal  bonds  issued  to  provide  the 
local  participating  share  in  the  construc¬ 
tion  costs. 

(b)  The  Federal  Highway  Administra¬ 
tor  shall  not  approve  a  fringe  and  trans¬ 
portation  corridor  parking  facility  proj¬ 
ect  unless — 

(1)  He  has  determined  that  the  State, 
or  the  political  subdivision  thereof, 
where  the  project  is  to  be  located,  or  any 
agency  or  instrumentality  of  such  State 
or  political  subdivision,  has  the  author¬ 
ity  and  capability  of  constructing,  main¬ 
taining,  and  operating  the  facility; 

(2)  He  has  entered  into  an  agreement 
governing  the  financing,  maintenance, 
and  operation  of  the  parking  facility 
with  the  State,  political  subdivision, 
agency,  or  instrumentality  including  nec¬ 
essary  requirements  to  insure  that  ade¬ 
quate  public  transportation  services  will 
be  available  to  persons  using  the  facility 
and  he  has  received  assurance  that  the 
facility  will  remain  in  public  ownership 
as  long  as  it  is  needed  and  that  any 
change  In  ownership  shall  have  his  prior 
approval;  and 

(3)  He  has  approved  design  standards 
for  constructing  the  facility  developed  in 
cooperation  with  the  State  highway  de¬ 
partment. 

(c)  A  State  political  subdivsion,  agency 
or  tnstiument^ty  thereof  may  contract 
with  any  person  to  <H3erate  any  parking 
facility  constructed  under  this  section. 

Subpart  C — Making  Highway  Rights-of- 

Way  Available  for  Mass  Transit  Projects 

§  810.200  Purpose. 

The  purpose  of  the  regulations  in  this 
Subpart  is  to  implement  23  UJS.C.  142 
(g) ,  which  iiermits  the  Federal  Highway 
Administrator  to  authorize  a  State  to 
make  available,  to  a  publicly  owned  mass 
transit  authority,  highway  rights-of-way 
for  rail  or  nonhighway  public  mass  tran¬ 
sit  facilities. 

§  810.202  Applicability. 

(a)  The  provisions  of  this  Subpart 
are  applicable  to  the  rights-of-way  of 
all  Federal-aid  highways  on  which 
Federal-aid  highway  funds  have  par¬ 
ticipated  or  will  participate  in  any  part 
of  the  cost  of  the  highway. 

(b)  Hie  provisions  of  this  Subpart  do 
not  preclude  acquisition  of  rlghts-of-way 
for  use  Involving  mass  transit  facilities 
imder  the  provisions  of  Subparts  B  and  D 
of  this  Part.  Rlghts-of-way  made  avail¬ 
able  under  this  Subpart  may  be  used  in 
combination  with  rlghts-of-way  ac¬ 
quired  under  Subparts  B  and  D  of  this 
Part. 
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§  810.204  Application  hj  mass  transit 
authority. 

A  publicly  owned  mass  transit  author¬ 
ity  desiring  to  utilize  land  existing 
within  publicly  acquired  rlg^t-of-way  of 
any  Federal-aid  highway  for  a  rail  or 
nonhighway  public  mass  transit  facility 
may  submit  an  application  therefor  to 
the  State  highway  department. 

§  810.206  Review  by  the  State  highway 
department. 

The  State  highway  department,  after 
reviewing  the  application,  may  request 
the  Federal  Highway  Administrator  to 
authorize  the  State  to  make  available  to 
the  publicly  owned  mass  transit  author¬ 
ity  the  land  needed  for  the  proposed 
facility.  A  request  shall  be  accompanied 
by  evidence  that  utilization  of  the  land 
for  the  proposed  purposes  will  not  impair 
future  highway  improvements  or  the 
safety  of  highway  users. 

§  810.208  Action  by  the  Federal  High¬ 
way  Administrator. 

The  Federal  Highway  Administrator 
may  authorize  the  State  to  make  avail¬ 
able  to  the  publicly  owned  mass  transit 
authority  the  land  needed  for  the  pro¬ 
posed  facility,  if  he  finds: 

(a)  The  evidence  submitted  by  the 
State  highway  department  under  §  810.- 
206  to  be  satisfactory; 

(b)  The  public  interest  will  be  served 
thereby;  and 

(c)  Tlie  proposed  action  is  based  on  a 
continuing  comprehensive  transporta¬ 
tion  planning  process  carried  on  in  ac¬ 
cordance  with  23  U.S.C.  134. 

§  810.210  Authorization  for  use  and  oc¬ 
cupancy  by  mass  transit. 

(a)  Upon  being  authorized  by  the 
Federal  Highway  Administrator,  the 
State  shall  enter  into  a  written  agree¬ 
ment  with  the  publicly  owned  mass 
transit  authority  relating  to  the  use  and 
occupancy  of  highway  right-of-way  sub¬ 
ject  to  the  following  conditions: 

(1)  That  any  significant  revision  in 
the  design,  construction,  or  use  of  the 
facility  for  which  the  land  was  made 
available  shall  receive  prior  review  and 
approval  by  the  State  highway  depart¬ 
ment,  subject  to  concurrence  by  the  Fed¬ 
eral  Highway  Administrator. 

(2)  That  the  use  of  the  lands  made 
available  to  the  publicly  owned  mass 
transit  authority  shah  not  be  transferred 
to  another  party  without  the  prior  ap¬ 
proval  of  the  State  highway  department, 
subject  to  concurrence  by  the  Federal 
Highway  Administrator. 

(3)  That,  if  the  publicly  owned  mass 
transit  authority  fails  within  a  reason¬ 
able  or  agreed  time  to  use  the  land  for 
the  purpose  for  which  it  was  made  avail¬ 
able,  or  if  it  abandons  the  land  or  the 
facility  developed,  such  use  shall  ter¬ 
minate  and  any  abandoned  facility  de¬ 
veloped,  or  in  development,  by  the  pub¬ 
licly  owned  mass  transit  authority  shah 
be  disposed  of  in  a  manner  prescribed 
by  the  State. 


(b)  A  copy  of  the  use  and  occupancy 
agreement  shall  be  forwarded  to  the  Fed¬ 
eral  Highway  Administrator  for  approval. 

§  810.212  Use  to  be  without  charge. 

The  use  and  occupancy  of  the  lands 
made  available  by  the  State  to  the  pub¬ 
licly  owned  mass  transit  authority  shall 
be  without  charge.  Costs  incidental  to 
making  the  lands  available  for  mass 
transit  shall  be  borne  by  the  publicly 
owned  mass  transit  authority. 

Subpart  D — Federal-Aid  Urban  System 
Nonhighway  Public  Mass  Transit  Projects 

§  810.300  Purpose. 

The  purpose  of  the  regulations  in  this 
Subpart  is  to  Implement  23  U.S.C.  142 
(a)(2),  which  allows  the  Urban  Mass 
Transportation  Administrator,  by  dele¬ 
gation  of  the  Secretary,  to  approve  non¬ 
highway  public  mass  transit  projects  as 
Federal-aid  urban  system  projects,  and 
23  U.S.C.  142(c) ,  which  permits  approval 
of  nonhighway  public  mass  transit  proj¬ 
ects  in  lieu  of  highway  projects  on  the 
Federal-aid  urban  system  in  urbanized 
areas. 

§  810.302  Eligible  projects. 

(a)  Subject  to  the  limitation  of  para¬ 
graph  (b)  of  this  section,  nonhighway 
public  mass  transit  projects  may  be  ap¬ 
proved  as  Federal-aid  urban  system 
projects. 

(b)  Prior  to  January  1, 1975,  nonhigh¬ 
way  public  mass  transit  projects  involv¬ 
ing  the  construction  of  fixed  rail  facili¬ 
ties,  including  the  purchase  of  rolling 
stock  for  fixed  rail,  can  be  approved 
only  within  urbaniz^  areas. 

(c)  On  and  after  January  1,  1975, 
projects  involving  the  reconstruction  and 
improvement  of  fixed  rail  facilities  shall 
be  eligible  for  approval  imder  this  Sub¬ 
part  D  as  nonhighway  public  mass  tran¬ 
sit  projects. 

§  810.304  Submission  of  projects. 

(a)  A  proposed  urban  system  non¬ 
highway  public  mass  transit  project 
must  be  included  in  a  program  of  proj¬ 
ects  approved  ptirsuant  to  23  U.S.C.  105, 
in  whole  or  in  part  by  the  Federal  High¬ 
way  and  Urban  Mass  Transportation 
Administrators. 

(b)  An  application  for  an  urban  sys¬ 
tem  nonhighway  public  mass  transit 
project  (which  shaU  constitute  the  sub¬ 
mission  of  plans,  specifications,  and  esti¬ 
mates  for  the  project)  shall  be  developed 
by  the  (Sovemor  or  by  any  person  or  en¬ 
tity  authorized  by  State  or  local  law  to 
plan,  organize,  (^rate,  manage,  or 
otherwise  provide  mass  transportation 
service  in  and  fw  the  urban  area.  The 
application  shall — 

(1)  Meet  the  requirements  for  an  ap¬ 
plication  for  cc^ital  or  technical  studies 
grant  from  the  Urban  Mass  Transporta¬ 
tion,  as  appropriate,  as  set  forth  in  the 
UMTA  External  Operating  Manual 
(UMTA  Order  1000.2,  dated  August  22, 
1972) ;  and 

(2)  Contain  an  assurance  that  the 
public  mass  transportation  system  of  the 


urban  area  will  fully  utilize  the  pr(g>osed 
project,  with  a  discussion  of  the  relevant 
information  provided  by  local  transit 
operating  officials  and  other  bases  of  that 
assurance. 

(c)  The  application  shall  be  forwarded 
to  the  State  highway  department.  The 
State  highway  department  shall  submit 
the  ^^lication  to  the  Federal  Highway 
Admii^trator,  provided  it — 

(1)  Endorses  the  prc^osed  project; 
and 

(2)  Concurs  in  the  assurance  that  the 
proposed  project  will  be  fully  utilized  by 
the  public  mass  transportation  system. 

§  810.306  Determination  of  fund  avail¬ 
ability. 

(a)  When  the  Federal  Highway  Ad¬ 
ministrator  receives  an  application  for 
an  turban  system  nonhighway  public 
mass  transit  project,  he  shall  determine 
whether  sufficient  Federal-aid  urban 
system  funds  have  been  reserved  to  fi¬ 
nance  the  Federal  share  of  the  cost  of 
the  proposed  project.  If  he  determines 
that  sufficient  Federal-aid  urban  system 
fimds  are  not  reserved,  he  shall  reserve 
the  necessary  funds  if  the  State  highway 
department  requests  him  to  do  so. 

(b)  The  Federal  Highway  Adminis¬ 
trator  shall  forward  the  application  for 
an  urban  system  nonhighway  public 
mass  transit  project  to  the  Urban  Mass 
Transportation  Administrator,  together 
with  his  determination  of  fund  avail¬ 
ability  and  other  appropriate  comments. 

(c)  The  Urban  Mass  Transportation 
Administrator  shall  notify  the  Federal 
Highway  Administrator  of  his  approval 
or  disapproval  of  each  proposed  urban 
system  nonhighway  public  mass  transit 
project  forwarded  to  him.  The  funds  re¬ 
served  for  the  proposed  project  shall  re¬ 
main  available  for  obligation  on  that 
project  until  the  Federal  Highway  Ad¬ 
ministrator  is  notified  that  the  project 
has  been  disapproved  by  the  Urban  Mass 
Transportation  Administrator,  or  until 
the  project  is  withdrawn  by  the  State 
highway  department. 

§  810.308  Urban  Mass  Transportation 
Administrator's  review  of  application 
for  urban  system  nonhighway  public 
mass  transit  project. 

The  Urban  Mass  Transportation  Ad¬ 
ministrator  shall  approve  the  application 
for  an  imban  system  nonhighway  public 
mass  transit  project  only  if: 

(a)  The  assurance  that  the  public  mass 
transportation  system  of  the  urban  area 
will  fully  utilize  the  proposed  project  is 
satisfactory;  and 

(b)  Sufficient  Federal-aid  urban  sys¬ 
tem  ftmds  to  pay  the  Federal  share  of 
the  cost  of  the  project  are  reserved  for 
obligation  on  the  project,  as  determined 
by  the  Federal  Highway  Administrator 
under  §  810.306. 

§  810.310  Approval  of  urban  system 
nonhighway  public  mass  transit 
projects. 

(a)  An  urban  system  nonhighway  pub¬ 
lic  mass  transit  project  shall  be  approved 
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by  the  Urban  Mass  Transportation  Ad¬ 
ministrator  In  accordance  with  the  pro¬ 
visions  of  the  UMTA  External  Opers^lng 
Manual  (UMTA  Order  1000.2,  dated  Au¬ 
gust  22,  1972)  relating  to  capital  assist¬ 
ance  grants  or  technical  studies,  as  ap¬ 
propriate.  Approval  of  the  plans,  spe¬ 
cifications,  and  estimates  of  a  non- 
highway  public  mass  transit  project  shall 
be  deemed  to  occur  on  the  date  the 
Urban  Mass  Transportation  Administra¬ 
tor  approves  the  project.  This  approval 
obligates  the  United  States  to  pay  Its 
proportional  share  of  the  cost  of  the 
project. 

(b)  approval  of  an  urban  system  non- 
highway  public  mass  transit  project,  the 
Urban  Mass  Transportation  Administra¬ 
tor  shall  execute  a  grant  contract  cover¬ 


ing  implementation  of  the  project  with 
the  Governor  ot  with  any  person  or  en¬ 
tity  deslgniUied  by  the  Governor  Includ¬ 
ing  the  State  highway  department,  whl^ 
Is  auUiorized  by  State  or  local  law  to  plan, 
organize,  operate,  manage,  or  otherwise 
provide  mass  transportation  services  and 
facilities  In  and  for  the  urban  area. 

§  810.312  Applicability  of  other  provi¬ 
sions. 

The  Federal  proportional  share  of  the 
cost  of  an  urban  system  nonhighway  pub¬ 
lic  mass  transit  project  approved  under 
this  Subpart  shall  be  equal  to  the  Federal 
share  which  would  have  been  paid  If  the 
project  were  a  highway  project,  as  deter¬ 
mined  under  23  U.S.C.  120(a). 
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